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Harlan’s Holmesian moment in Cohen: 

‘To many, the immediate consequence of this freedom may often appear to 
be only verbal tumult, discord, and even offensive utterance. These are, 
however, within established limits, in truth necessary side effects of the 
broader enduring values which the process of open debate permits us to 
achieve. That the air may at times seem filled with verbal cacophony is, in 
this sense not a sign of weakness but of strength.’
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but what if wealthy corporations fill the air with verbal cacophony? 

From "Paul Robert Cohen, Appellant, v. State of California (1971)." This text is in the public domain.

From "John Marshall Harlan" on Wikipedia. © The Wikimedia 
Foundation, Inc. All rights reserved. This content is excluded 
from our Creative Commons license. For more information, 
see https://ocw.mit.edu/help/faq-fair-use/.

From "John Marshall Harlan II" on Wikipedia. © The 
Wikimedia Foundation, Inc. All rights reserved. This content 
is excluded from our Creative Commons license. For more 
information, see https://ocw.mit.edu/help/faq-fair-use/.

Hudson, David. From "Paul Robert Cohen and “His” Famous Free Speech Case." Freedom Forum. © Freedom Forum. All rights reserved. This content is excluded from our Creative 
Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

https://commons.wikimedia.org/wiki/File:Sample_09-F9_protest_art,_Free_Speech_Flag_by_John_Marcotte.svg


A warm-up hypothetical case

City Council is considering a law banning 41+ hour work weeks. 

Worker Willie supports it, Daddy Warbucks opposes. 

Warbucks, being rich, pays for 10,000 pamphlets explaining the 
dangers of the law. Willie, being poor, can only explain the 
benefits to people he sees on the T. 

As a result, the law fails.
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Would a law limiting how many pamphlets Warbucks can distribute be okay?
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From "Public Law 107–155–MAR. 27, 2002." This text is in the public domain.

© Citizens United. All rights reserved. This content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/. © Citizens United. All rights reserved. This content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.
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https://www.youtube.com/watch?v=BOYcM1z5fTs
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Former President Barack Obama on the ruling: 

‘We don’t need to give any more voice to the powerful interests 
that already drown out the voices of everyday Americans.’ 
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1a. Why does Stevens say that ‘restrictions on [corporate] 
electioneering are less likely to encroach upon First Amendment 
freedoms’? 
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© YouTube. All rights reserved. This content is excluded from our Creative Commons 
license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

From "Opinion of Stevens, J.: Citizens United, Appellant, v. Federal Election Commission (2010)." 
This text is in the public domain.
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1b. Is there an important difference here between media 
corporations (e.g. the New York Times) and others? What 
does Abrams think?
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From "Opinion of Stevens, J.: Citizens United, Appellant, v. Federal Election Commission (2010)." 
This text is in the public domain.

From "Opinion of Stevens, J.: Citizens United, Appellant, v. Federal Election Commission (2010)." 
This text is in the public domain.

From "Opinion of Stevens, J.: Citizens United, Appellant, v. Federal Election Commission (2010)." This text is in 

the public domain.
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Abrams

In Mills v. Alabama, SC “held unconstitutional a state 
statue that…had applied to the press a law that barred 
on election day only ‘any electioneering’”;  

the Court held ‘that no statute could limit, even for a day, 
what the press printed about an election, however unfair 
its coverage or how great the impact of its publication.’ 
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In another press-freedom case, Miami Herald Publishing Co.
v. Tornillo, decided in 1974, the Court, again unanimously,
determined that a Florida law that required newspapers that
had criticized political candidates to provide equal space for
responses was facially inconsistent with the First Amendment.
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In both cases, the Court rejected out-of-hand the argument that freedom of 
expression could be limited in the name of democracy. In both, it seemed so 
obvious to the Court—both rulings were unanimous—that either legislatively 
limiting what the press could say or requiring it to say things it chose not to 
was so inherently undemocratic that doing so could not possibly be deemed 
consistent with the First Amendment.  

Abrams, Floyd. The Soul of the First Amendment. 
Yale University Press, 2018. © Yale University Press. 
All rights reserved. This content is excluded from our 
Creative Commons license. For more information, 
see https://ocw.mit.edu/help/faq-fair-use/.

From "Floyd Abrams" on Wikipedia. © The Wikimedia Foundation, Inc. All rights 
reserved. This content is excluded from our Creative Commons license. For more 
information, see https://ocw.mit.edu/help/faq-fair-use/.

Abrams, Floyd. From Chapter 5 in The Soul of the First Amendment. Yale University Press, 2018. © Yale 
University Press. All rights reserved. This content is excluded from our Creative Commons license. For more 
information, see https://ocw.mit.edu/help/faq-fair-use/.

Abrams, Floyd. From Chapter 5 in The Soul of the First Amendment. Yale University Press, 2018. © Yale University 
Press. All rights reserved. This content is excluded from our Creative Commons license. For more information, see 
https://ocw.mit.edu/help/faq-fair-use/. Abrams, Floyd. From Chapter 5 in The Soul of the First Amendment. Yale University Press, 2018. © Yale University Press. All rights reserved. This 

content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.
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[Summarizing one thread]: 

• 1A forbids regulating who may speak; no law could make it harder for
blue-eyed people to express their views.

• 1A requires allowing some corporations to speak (close to elections
etc), e.g. newspapers.

• So 1A requires allowing all to.

an earlier case
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The First Amendment

‘Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances.’ 

Note: now interpreted to mean no government agent 
(President as well as Congress; state and local as well as 
federal) may act so as to ‘abridge the freedom’ etc.
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© 303 Creative LLC. All rights reserved. This content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

From "Masterpiece Cakeshop v. 
Colorado Civil Rights Commission" on 
Wikipedia. © The Wikimedia Foundation, 
Inc. All rights reserved. This content is 
excluded from our Creative Commons 
license. For more information, see 
https://ocw.mit.edu/help/faq-fair-use/.

© Masterpiece Cakeshop. All rights reserved. This content is excluded from our Creative Commons 
license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.
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2. What, according to the 303 majority opinion, is the
difference between the Tenth Circuit’s legal reasoning and
the argument Colorado presented to the Supreme Court?
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Tenth Circuit

The court acknowledged that Ms. Smith’s planned wedding websites qualify 
as ‘pure speech’ protected by the First Amendment…As a result, the court 
reasoned, Colorado had to satisfy strict scrutiny before compelling speech 
from her that she did not wish to create…Under that standard, the court 
continued, the State had to show both that forcing Ms. Smith to create 
speech would serve a compelling governmental interest and that no less 
restrictive alternative exists to secure that interest…As the majority saw it, 
Colorado has a compelling interest in ensuring equal access to publicly 
available goods and services, and no option short of coercing speech from 
Ms. Smith can satisfy that interest because she plans to offer unique services’ 
that are, by definition, unavailable elsewhere.’
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Colorado

Now, the State seems to acknowledge that the First Amendment 
does forbid it from coercing Ms. Smith to create websites 
endorsing same-sex marriage or expressing any other message 
with which she disagree…Instead, Colorado devotes most of its 
efforts to advancing an alternative theory for affirmance. 

The State’s alternative theory runs this way. To comply with 
Colorado law, the State says, all Ms. Smith must do is repurpose 
websites she will create to celebrate marriages she does endorse 
for marriages she does not.  
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From "303 Creative LLC v. Elenis" on Wikipedia. © The 
Wikimedia Foundation, Inc. All rights reserved. This content 
is excluded from our Creative Commons license. For more 
information, see https://ocw.mit.edu/help/faq-fair-use/.

© The Knot Worldwide Inc. All rights reserved. This content is excluded from our Creative Commons license. For more information, see 
https://ocw.mit.edu/help/faq-fair-use/.

From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.

From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain. 



She sells a product to some, the State reasons, so she must sell the 
same product to all…At bottom, Colorado’s theory rests on a belief 
that the Tenth Circuit erred at the outset when it said this case 
implicates pure speech…Instead, Colorado says, this case involves only 
the sale of an ordinary commercial product and any burden on Ms. 
Smith’s speech is purely ‘incidental.’ …On the State’s telling, then, 
speech more or less vanishes from the picture—and, with it, any need 
for First Amendment scrutiny. In places, the dissent seems to advance 
the same line of argument. Post, at 29 (opinion of SOTOMAYOR, J.).  
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Gorsuch Ruling
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From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.

From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.

Layne, Joshua. From "From Precedent to Prejudice: The Supreme Court’s Misstep in 303 Creative v. Elenis." Harvard Political Review, 
September 17, 2023. © Harvard Political Review. All rights reserved. This content is excluded from our Creative Commons license. For 
more information, see https://ocw.mit.edu/help/faq-fair-use/.

Layne, Joshua. From "From Precedent to Prejudice: The Supreme Court’s Misstep in 303 Creative v. Elenis." Harvard Political Review, September 
17, 2023. © Harvard Political Review. All rights reserved. This content is excluded from our Creative Commons license. For more information, see 
https://ocw.mit.edu/help/faq-fair-use/.



Compelled Speech precedents
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(This was ruled unconstitutional under 1A.)

In Barnette…the Court faced an effort by the State of West Virginia to 
force schoolchildren to salute the Nation’s flag and recite the Pledge of 
Allegiance. … Some families objected on the ground that the State 
sought to compel their children to express views at odds with their faith 
as Jehovah’s Witnesses.

Compelled Speech precedents
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In Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston,
Inc....veterans organizing a St. Patrick’s Day parade in Boston refused to 
include a group of gay, lesbian, and bisexual individuals in their event. 
The group argued that Massachusetts’s public accommodations statute 
entitled it to participate in the parade.

Compelled Speech precedents
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[But under 1A] the parade was constitutionally protected speech and 
requiring the veterans to include voices they wished to exclude would 
impermissibly require them to ‘alter the expressive content of their 
parade.’

Sotomayor, dissenting
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The law applies only to status-based refusals to provide the full and equal 
enjoyment of whatever services petitioners choose to sell to the public. 

From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.
From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.

From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.

From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.
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Colorado does not require the company to ‘speak [the State’s] preferred 
message.’...Nor does it prohibit the company from speaking the 
company’s preferred message. The company could, for example, offer only 
wedding websites with biblical quotations describing marriage as between 
one man and one woman....All the company has to do is offer its services 
without regard to customers’ protected characteristics. ...Any effect on the 
company’s speech is therefore ‘incidental’ to the State’s content-neutral 
regulation of conduct.
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Once these features of the law are understood, it becomes clear that 
petitioners’ freedom of speech is not abridged in any meaningful sense, 
factual or legal.

What do you think?

next time

39
1806-1873

From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.

From "303 Creative LLC et al. v. Elenis et al. (2022)." This text is in the public domain.

This image is in the public domain. Source: Wikimedia Commons.

This image is in the public domain. Source: Wikimedia Commons.
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