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This image is in the public domain. Source: Wikimedia Commons.

https://commons.wikimedia.org/wiki/File:Sample_09-F9_protest_art,_Free_Speech_Flag_by_John_Marcotte.svg
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thoughts?

Pornography
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Herlihy, Brianna. From "Hundreds of MIT alumni petition school to take campus 
threats against Jews 'seriously'." Fox News. October 28, 2023. © Fox News 
Network, LLC. All rights reserved. This content is excluded from our Creative 
Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

© NuclearVacuum on Wikimedia Commons. License CC BY-SA. All rights reserved. This content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

https://commons.wikimedia.org/wiki/File:Pornography_laws.svg


Pornography: current status under 1A
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Pornography: current status under 1A

Which premise is false? 

1. The right to freedom of speech (only) protects the expression of
ideas or opinions in words.

2. Making pornography is not a case of expressing ideas or
opinions in words.

3. The right to freedom of speech does not protect pornography.
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 Long story short: “obscene” expression is not protected under 
1A.  

“In Miller v CA (1973), the Court reasoned that individuals could 
not be convicted of obscenity charges unless the materials depict 
‘patently offensive hard core sexual conduct.’ Under that 
reasoning, many sexually explicit materials — pornographic 
magazines, books, and movies — are not legally obscene.” 
Hudson, David L., Jr. From "Obscenity and Pornography." Free Speech Center at Middle Tennessee State University. January 1, 2009. © Middle Tennessee State 
University. All rights reserved. This content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

[https://firstamendment.mtsu.edu/article/obscenity-and-
pornography/]
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Pornography: current status under 1A

Which premise is false? 

1. The right to freedom of speech (only) protects the expression of
ideas or opinions, no matter what the means. (“Idea or opinion” =
something that can be true or false.)

2. Making pornography is not a case of expressing ideas or
opinions.

3. The right to freedom of speech does not protect pornography.
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Arnholz, Jack. From "Trump Demands End to Flag Burning as Protests Flare Again Near White House." ABC News. June 24, 2020. © ABC 
News. All rights reserved. This content is excluded from our Creative Commons license. For more information, 
see https://ocw.mit.edu/help/faq-fair-use/.
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© Victoria and Albert Museum, London. All rights reserved. This content is excluded from our Creative Commons license. For more 
information, see https://ocw.mit.edu/help/faq-fair-use/.

Rimer, Sara. From "Obscenity or Art? Trial on Rap Lyrics," New York Times, October 17, 1990. © The New York Times Company. All rights reserved. This content is excluded from our Creative Commons 
license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.



Pornography: current status under 1A

Which premise is false? 

1. The right to freedom of speech (only) protects the expression of
ideas, opinions, feelings, attitudes, etc., no matter what the
means.

2. Making pornography is not a case of expressing ideas, feelings
etc.

3. The right to freedom of speech does not protect pornography.
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Examples (?): works of art; films, photographs, tv shows. “I made
X to entertain, not to express any ideas, feelings etc.”
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Clary, Mike. From "Jurors Acquit 2 Live Crew in Obscenity Case," Los Angeles Times, October 21, 1990. © Los Angeles Times. All rights reserved. This content is excluded from our Creative 
Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.



Cohen, ‘Freedom, equality, pornography’

13

‘the Left’
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Spector, Jessica, ed. Prostitution and Pornography: Philosophical Debate about the Sex 
Industry. Stanford University Press, 2006. © Stanford University Press. All rights reserved. 
This content is excluded from our Creative Commons license. For more information, see 
https://ocw.mit.edu/help/faq-fair-use/.

1. Substantive equality of opportunity is a basic element of social
justice.

2 . Existing inequalities of wealth and power thwart substantive 
equality of opportunity.  

3· Achieving substantive equality of opportunity requires an 
affirmative role for the state  
Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the Sex Industry. Edited by 
Jessica Spector. Stanford University Press, 2006. © Stanford University Press. All rights reserved. This content is excluded from our Creative Commons license. For 
more information, see https://ocw.mit.edu/help/faq-fair-use/.
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To put the main idea in broader terms: From Emma Goldman to 
Noam Chomsky, an important strand of the egalitarian tradition 
has urged that expressive liberty is an intrinsic element of human 
liberation and a precondition for popular democratic politics. I 
endorse that strand of free-speech egalitarianism and explore its 
implications for the case of pornography. 

Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the Sex Industry. Edited by 
Jessica Spector. Stanford University Press, 2006. © Stanford University Press. All rights reserved. This content is excluded from our Creative Commons license. For 
more information, see https://ocw.mit.edu/help/faq-fair-use/.

If substantive equality of opportunity is an important aspect of 
justice, and if there are background inequalities of power 
between men and women, then why, apart from reflex appeals 
to freedom of speech, resist the regulation of ‘sexual choices’ 
in the name of sexual equality?  
Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the Sex Industry. Edited by 
Jessica Spector. Stanford University Press, 2006. © Stanford University Press. All rights reserved. This content is excluded from our Creative Commons 
license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.
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An argument for anti-porn legislation (MacKinnon)

1. As a general matter, women suffer systematic social disadvantage by
comparison with men.

2. Such systematic disadvantage—that is, sexism—is a fundamental injustice.

3. The reproduction of unjust, systematic disadvantage…is always a
complicated causal story…But force, and threats of force, are also part of the
answer…force and threats of force function as enforcement mechanisms for
gender norms, thus helping to maintain a system that disadvantages women
because of their sex, and benefits men because of theirs.

4. Many people—and not only men—find subordination and the force that
helps to sustain it sexually exciting.

18

This image is in the public domain. Source: Wikimedia Commons.

From "Emma Goldman" on Wikipedia. © The Wikimedia Foundation, Inc. All rights reserved. This content is excluded from our Creative 
Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the Sex Industry. Edited by Jessica Spector. Stanford 
University Press, 2006. © Stanford University Press. All rights reserved. This content is excluded from our Creative Commons license. For more information, 
see https://ocw.mit.edu/help/faq-fair-use/.

https://commons.wikimedia.org/wiki/File:Emma_Goldman_seated.jpg
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5. An important part of the explanation for the reproduction of
sexual subordination is that many people—and not only men—find
subordination and the force that helps to sustain it sexually exciting.

6. It is not original or intrinsic to human nature that people find
sexism sexy…the particular forms of sexual desire dominating our
lives are a product of politics—in particular, the power of men and a
culture dominated by that power.
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Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the Sex Industry. Edited by Jessica Spector. Stanford 
University Press, 2006. © Stanford University Press. All rights reserved. This content is excluded from our Creative Commons license. For more information, 
see https://ocw.mit.edu/help/faq-fair-use/.

Joyal, Catherine C., and Julie Carpentier. Table 1a from "The Prevalence of Paraphilic Interests and Behaviors in the General Population: A Provincial Survey." Journal of Sex Research 52, no. 2 
(2017): 161–71. © Informa UK Limited . All rights reserved. This content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.
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how does it do that?

7· Pornography plays a central role in defining what sexuality is for us, in 
particular in sexualizing—and so making permissible and attractive— 
subordination and the force that helps to sustain it…pornography ’is a 
major way [my emphasis] in which sexism is enjoyed and practiced as well 
as learned.’  
Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the Sex Industry. Edited by Jessica Spector. Stanford 
University Press, 2006. © Stanford University Press. All rights reserved. This content is excluded from our Creative Commons license. For more information, 
see https://ocw.mit.edu/help/faq-fair-use/.

Pornography produces a psychology perfectly suited 
to a social structure of sexual inequality, and in so 
doing provides the linchpin for the reproduction of 
such inequality.  
Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the 
Sex Industry. Edited by Jessica Spector. Stanford University Press, 2006. © Stanford University Press. All rights reserved. This 
content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.
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plausible?
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The cognitive mechanism reflects the fusion of sexuality and 
subordination in pornographic images, the background fact of 
male dominance, and two psychological facts—that we grasp 
concepts in part by mastering their paradigmatic instances, 
and that our desires are, as a general matter, concept 
dependent. 
Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the Sex Industry. Edited 
by Jessica Spector. Stanford University Press, 2006. © Stanford University Press. All rights reserved. This content is excluded from our Creative Commons 
license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

According to the behavioral mechanism, pornography 
works by “conditioning men’s orgasm to sexual inequality.” 

…the behavioral mechanism is less plausible because it 
applies only to men whose orgasms are associated 
sufficiently frequently with consuming pornography for the 
reinforcement to work its effects.   
Cohen, Joshua. From "Freedom, Equality, Pornography." Chapter 11 in Prostitution and Pornography: Philosophical Debate about the Sex Industry. 
Edited by Jessica Spector. Stanford University Press, 2006. © Stanford University Press. All rights reserved. This content is excluded from our 
Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.
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1. Cohen says that ‘protections of expressive liberty’ (that is,
freedom of speech) serve an ‘expressive’ and a ‘deliberative’
interest. What are these interests? Have we seen these
(alleged) benefits of free speech in other writers, or are they
new with Cohen?
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Ferguson, Christopher J.,and Richard D. Hartley. From "Pornography and Sexual Aggression: Can Meta-Analysis Find a Link?" Trauma, Violence, & Abuse 23 (2022): 278–87. 
https://doi.org/10.1177/1524838020942754. © Sage Publications. All rights reserved. This content is excluded from our Creative Commons license. For more information, see https://ocw.mit.edu/help/faq-fair-use/.

https://journals.sagepub.com/doi/10.1177/1524838020942754


2. What does Cohen think is the ‘expressive interest’
in sexually explicit materials?
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3. What does he think is the ‘deliberative interest’?
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